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~ 
Dear Ms. S~rs: 

This letter is in response to your letter, dated November 21, 
2000, concerning the Minnesota Pollution Control Agency's (MPCA) 
application for State Program Approval for the Underground 
Storage Tank Program pursuant to Section 9004 of the Resource 
Conservation and Recovery Act. The United States Environmental 
Protection Agency, Reg ion 5, (U.S. EPA) is in the process of 
reviewing the MPCA application for completeness under the Federal 
State Program Approval regulations. Once that review is complete 
and once it has been determined that the application is complete, 
the U.S. EPA will publish a notice of tentative determination 
concerning that application. 

More particularly, your letter addresses the issue of the 
boundary of the Mille Lacs Reservation. Your letter sets forth 
the State of Minnesota's position concerning that boundary and 
requests that your letter become a part of the application 
package for the Underground Storage Tank Program. While we 
appreciate the State's position, we feel it necessary to reaffirm 
our previous position concerning the extent of the Mille Lacs 
Reservation that we have taken in the context of the operation of 
other Federal environmental programs, namely that the Mille Lacs 
Reservation encompasses approximately 61,000 acres. As you, no 
doubt, are aware, the U.S. Department of Interior is the 
Department responsible for determining the boundaries of 
Reservations such as the Mille Lacs Reservation. Previously, the 
Department has provided the EPA with an opinion as to the extent 
of that Reservation and the U.S. EPA has relied on, and continues 
to rely on, this opinion for the purpose of determining the 
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extent of Indian Country within a State. This opinion was set 
forth in a letter dated February 28, 1991. A copy of this letter 
is attached for your information. 

We agree that this issue is not well suited for resolution in the 
context of an administrative determination concerning State 
Program Approval. We also appreciate the MPCA's willingness to 
cooperate with the U.S. EPA despite our difference of position 
with regard to the boundary issue. Finally, we understand that 
the State reserves its right to challenge the extent of the 
Reservation in an appropriate forum. That being said, we must 
reiterate that it is the U.S. EPA's position that the boundaries 
of the Mille Lacs Reservation are those the Department has 
previously determined to exist. The U.S. EPA's approval of the 
MPCA Underground Storage Tank Program, should that occur, will 
not extend to Indian Country as indicated in the Memorandum of 
Agreement you quote in your letter. Since the term "Indian 
Country" includes all land within the exterior boundaries of a 
Federal Indian Reservation, any approved State Program will not 
extend within the boundaries of the Mille Lac Reservation as 
determined by the Department. For your information, this issue 
is likely to be addressed in the Federal Register Notice of 
Tentative Determination. 

Your letter, and this letter, will be included in the 
administrative record related to our review oL the MPCA State 
Program Application. Please feel free to contact Willie Harris, 
of my staff, should you have ariy questions concerning this 
matter. 

Sincerely, 

Francis X. Lyo s 
Regional Administrator 



cc: Willie Harris, U.S. EPA, Region 5 
Andrew Tschampa, U.S. EPA, Region 
Delores Sieja, U.S. EPA, Region 5 
Thomas Kenney, U.S. EPA, Region 5 
Jerry Parker, U.S. EPA, Headquarters - OUST 
Carmen Chittick Dierking, Assistant Attorney General 
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BIA.TC .. 3397 • .. 

Mr. Zarl J. Barlow 
~nn~~polia ~•~ p~rttetor 
3-.u:,uui ot Indiam Attairs · 
15,South 51:h street 
-Minneapolis, Hinne•o~a 55402 

., Ra: Mill• Lac• R•••"ation Boundaries 

Dear Mr. Barlow• 

This _is in rupona• to your request that we provide an opinion on 
the -1.aaue oi the boundary of the Mill• Lac• Indian Reearvatlon. 
Fro• time to tin, various entities have speculated that the 
bOundari•• ea-cabliahad.by uie Treaty of February 22, lll~, 10 
Stat. ll65, have b••n disestablished such that the r•••~-1ation 
hu baen di211inisb.ed and pr .. enely consiata only ot landa held in 
truat tor ehe Hille Lacs Band (or th• HiMe1ota Chippewa 'rriba), 
Por the rauona ••"t for the below, it ia our opinion tha~, the 
boundari•• ••Ubliahed by the 1855 treaty -raain int.act and that 
tb• ~•••rvation h.aa not b"n diainishad. 

The currant analytic •tructure for detarainlng wh•th•r a atatuta 
· had tha affect of tanainating or diminishing a r•••rvation .. i• 
summari&ad in 'Che i~Pr••• courtrs decision in Sglg y, sortl•tt, 
465 U.S. 46J l19S-.;. ln that case-, ~n• court ••-c out guid•lineG 
to aid in the in~erpratation of atatuta• affecting the lit'--tua~ot 
raservaticna~ Thoae "pr0n0uncU1•nu 11 _in SAlD are •~•r.i .. z•~ ,~.th 
pt,;pburq and Midway Cga1 Mining Cg, X, x1·1111r tot· F.2d 1_l87 .. 
(10th ctr. 1990) •a. tollowas ·· · - .,: ,· ., _,_ ·\·\ · ·· ~-

rirat, it is well ••tabliJh•d tha~ contr•••._ha• -th• 
P"l'f•Z: :to __ ~iai~i•h _a __ r••~•t~on unJ.l~~r.:•UY,•.::_., · - .· _.·:i;, 

-_ .(Cita~iane omitted@) . Mmath•l•••,_ d1a1n1-..-..nt .. wlll, 
· no~- ~be: l~~~htl:r:Jinterrad .-·· itation omitted}._. f .. copc,r~~~ 
:_1nµa~ ,.:l,~~~Y:. evi-na~. ,·~; ten:t_. --~ .. rac.tuc~ ;,t~~~~;1.~ ,.>·Y: 
(cJ.ta~ion•. oaittad], and traditiona,l. so1ic~~Ud~ .·to~.·.~ ?:,; .. 
Indian ri9hta tavora the survival of raaU"lation .. · ... _,._-' 
boundari~· in··u~ tace ot the openin9 up 0~ r,••rv~tioc~·; 
landa to settlement and entey by non-Indiana@ 
(Ci~ation•. 011itte_d]. courts may not, however, "ignore 
pla1n lanquaqa that, viewed in historical context and 
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given a 'tair appraisal' clearly-runs countar to a 
tribe's latar claims." (Citations omit.ted1. 909 F .. 2d 
lJ'B7 at 1393. 

~he foregoing approach to analyzinq tne impact of Congressional 
action on reservation boundari•• involve• the applicaticn···of 
judici~l presumptions and standards that have davelopad in the 
absence of clear congressional int&nt in the to-called "surplus 
land" statutaa. That is, congress opened ra••rvationa t0 non
Indian settlement and set up schemes· !or the pusa9e ot title, .;..,. 
but failed to racagniza a distinction between title and boundary 
interests. That failure is a result ot th• reality that contrary 
to ax~ec~a~ion• in 1:.he lata 1BOO's, the reservations and the 
~ribes did not disappear into the amalqaa ot Am•~ican •ociety • 

. When they did not disappear, disputas aroae aver reservation 
boundaries and in resolv:ng those cantlicts, the supreme Court 
ha• applied a presump1:i0n that ambi9Uous conqr•••ional action 
aff~ctitg Indian rights is to be resolved "to the-banafit ot the 
:ndians••. itla, cacotc&JJ ,, pistric. countv c;u •• , 420 u.s. 425 
(l97!5). 

Bacauae tb• distinction between title and boundaries has became 
increasingly impor't.ant in tne wake ot the dev•lopment of 
pr_incip·las ot Indian tribal 1overeiqnty, ·tt1e · supraa Court h.aa 
required that an alle;ed diainJehment statute wat cl•arly 
retlect specific <;0ngre11aion11 .. ~ ntent ta diminish both boundaries 
Ans;l Indian titl.e. Th• specific intent r-equiremant in analyzing 
alleged diminishment statutes gives affect to a judicial 
presumption that conqresa intended to deal fairly with the 
Indians, and it ia in 1:he lir-;ht of that "tair deal n preeumption 
that each boundary iaaue mu,~ be judged. 

'J'ha history or. the Mille I.acs Resarvat1on tollowin; ita craa'tion 
- i~ :~55 encompasses a complax, r.on~olutad Rucce••ion ot treaties, 
cigraem•nta, !Xef:Uti v:i c,:-anch ruli~qs, and congress,.onal 
enactments. Although the official acts of the government evince 
a greae ettort to remove the Mill• Lac• ~and from ths resarvation 
and an effort (albeit not withou~ vacillation) to legitimize the 
presence of white settlers, th•r• 1a no arear congreaaional 
intent to raduca the boundari•• ot tha Mille Lac• ReHrvation. 

A •W1111ary ot ·congrassional action be9in• with the T~eaty· ot 1864. 
aytt,1~1;'. treaty, th• Band ceded the 1,855 Reservation to the.United 
stat••, but expressly retained t.~• ri;ht to ra11ain on the ·· ·· 
reservation so long as its members did not intartere'with or
moleat th• whites. There is no doubt that the Band-. did. not -
vi01a1:e that "good conduct" provision, but in the twod•c•des 
~hat !o~lowed the federal govern••nt - de•pita etforcs to atam 
cha flow of trespassers onto the r1aarvation and to protect .th·• 
intereaes of tha Indians in th• lands - eventually allowed claims 
on or issued patents ~o 5/6 of the rsserva~ion's approximately 
6l~poo acre•e :tis impor~ant to note, how@ver, tha~ the claims 
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and patents were.~ the result of a- ccngressional·anactm•n~ · 
th.rowing ~he re1erva~i0n open to settlement under the put.lie land 
laws. Instead, th• entries were made on the basis of directive• 
and orders ot ta• oeparoant of the Interior under intensa 

· pressure from timber and land inter••ts. . · 

Following the incuraion inta the reservation and t~a debate over 
its propriaty within tha Executive Branch, conijru·a1'iina~ecl;~.th•t 
Act of July 4, 1814, 23 Stat. a,. That: atatuta .. recoqni.zed .. the 
con~rov•rsy surroundinq the 1attleMnt ·oft~• Milla Lac• ~ 
Reservation and prohibited additional diapoaition ot lancla ~ithin 
the Reservation until further action by congress. That further .. 
ac1:i0n come in th.a form of the Act of January -1., 1sa1·, :s sta.t .. 
642, also known as th• Kelson Aat. BY that statute, congr••• 
created th• framework .tor the cession ct all Chippewa 
reservations in M1nneeota eltcapt portions of the Whit• Earth and 
Red Lake Reservations. A comds•icn waa appointed to nago~iate 
witn the Chippewa tor the raaoval ot the Grand Portage, Fond du 
iae, Mille Lacs, Bois roru and Leech take Banda to the Whit• 
Ear:n Reserva-eions, but secn:ion 3 cf the Nelson Act allowed any 
me11ber ot these tive Band1 to remain on their home raaervationa 
and take an allotment ot land there rather than remove to White 
Earth. 

Under the auspices of the Nelson Act, an aqraeaent with the "'(1lle 
Lac:• Band was ne9otiat•d and approved. Although the agrent 1t 
with the Mille taca Band contained ce••ion lanquaqa with r••) 1ect 
to the lB!! reservation and the ri;ht ot occupancy reserved in 
the 1864 treaty, it is clear that the Band mulber• intended to 
•xerciae their riqht to reaain on their anceatral hoaalanr. and to 
tak• allotments there rather than reloca~• to Nb.it• Eartb, 

subsaguent to tb.a N•l•on Act Qnd thA aqr~•••nt made pursuant to .. 
it, the Mille Lacs Indians end•avored to ••cur• the promi••d 
allctmenta but w..are trustrt1tt!d by 11cti01111 of t~• Executi v• sreanch 
with re~pect to ~•newed entries and settlament on the 
r•aervatian. sy the turn of the century, th• government had 
allowed ao many non-Indiana to enter and ••ttle upon the 
re••rvation, and did 10 little to pr•••rv• tha right of allotment 
reaerved to the Kille Lacs mtllllbar1, that few lands 1w.tabl• tor 
allobent remained in government handa. Notvitbstandin9 the fact 
that title to the land pasaed to othara, ther• is no clear 
evidence that Congr••• conaidered th• 11•••rvati0n boundari•• 
either dimini1hed or tarminatado Ta ttt• contrary, in both tha 
Act of July 22, 1ato, 26 stat. 290, and the Act of-May 27, 1902, 
32 stat~ 2GB, cangru• referred to the riqhts ot· Indians "within 
[the] Milla Lacs Reaervation, 88 · The latter statute provides 
evidenca that congr••• balieved the ra•ervation.continued to 
exist in that tae act ottered the Indians inducement• - aa well 
as excap~ions - to removal trom the Mille tacs Re•ervation. I! 
the reserva~ion hed cessad to exist by virtue of ths Nelson Act 
agreem•nt (which had been approved yaa~s earliar), there is 



no~hing in the igo, ac~ which evinces a congressional. 
understanding ~hat that waa so .. 
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'the Milla t.aca Band parsistad in its insistence that ~he Band'11 
understandinq of tha right to remain and take allotments _under 
the Nelson Act .. As with the other Chippewa Bands, aa• mmred to 
White Earth and tock allotments .. Ho~evar, the graa~ ·majority 
r•mained and by tha Act of Auque't l, 1914, l8 Stat .. Y2, Congresa 
sp•citically a~propriated $40,000 for .the purpoaa ot acquirinq 
landa to be allotted to the Mille Lacs Indians remaining on·th•~ 
rea•rvation .. The acquisition of lands by purchu• was necessary 
because in th• preceding decades the government had allowed ' 
ot~~s ~ Gcquire ~••arvation lands and had not honorad ~c 
legitimata expectation ot allotman~ under section Jot tha Nelson 
Act. 

Given that hi1tory and keeping in mind the judicial standard• 
applicable to th• issue of boundary diaaatablishman~, the 
question of the impact of c~aer Minnaeota boundary cases mu•t ba 
addressed. The situation most analogous to tnat of Mil~.a Lacs is 
discussed in t11cb Lake pand ot cn,i;gawa rp4tans Y, Kerb1~, 334 
F. supp... 1001 ( D .Minn. 1979) , In that ea••, the cour-: held that 
the Nelson Act did not terminate or diminish tha Leech Lake 
Re•ervation - one ot the tiva reservations which lik• Mille Laos 
ware "ceded" pursuant. to Nelson Act agraements. The Leech Lake 
boundary was again at issue in st1t1 y, Fgrae, 2S2 N.W.2d 341 
(Minn. 1977), appeal dismi•aed, 435 u.s. 919 (1978), and state v 
c11;:k, 2s2 N .. w.2d 902 (Minn. 1979), cert, d1ni14, 445 u .. s.· 904 
(1980), dealt with tha Whita Earth boundary. Both decisions 
concluded that the raaervation baundari•• had not haen 
disestablished. · 

At about the ~u• time, in UD~t•4 stat•• y· Mtnn11at1, 446 
F.Supp. 1382 en.Minn. 1979), att'd sub amp, Btd Lok• san~ 
~inn1sot1., 614 F .. 2d 116J. (9th cir. 1980), the tadaral cour,: held. 
that the Nelaon Act had tarminatad a portion of tha Rad Lake 
Reaervation. Similarly, in Whit• llrtb B1n4 Y, Al•x•nder, !le 
F .. Supp .. S27 (O.Minn. 1981), lft'4, 683 ,.2d 1130 (Bth Cir. 1982), 
th• tadaral court found that four townships ot the White Earth 
R•••rvation were removed troa the reservation. Tho•• decisions, 
however, do not co•~•l a conclusion tha~ the Mille Lac• 
boundaries were diae•tabliahed. In both tha case of Red take and 
1:.he 11 four townships", there ia clear evidence ot the

1
areas at 

issue w•r• to be dealt with diffarently than the cad•d 
raaervationa (Milla Lacs, Leech Laka, and the others) where the 
Indians cculd ramain and tak• allotmants .. Tha "diminished" area 
ot the Rad Lake Reservation consistad of I vast area of aparsely 
inhabi tad lands . .- !Ven· a!ter diminiahmant, the remaining Red Lake 
Rese~vation encompassed hundreds ot thousands of acr1s, including 
tha hiatori.e population canters ot that Band. With respect to 
ths tour ~~~nships in tha northeaat8rn portion ot the White Earth· 
Reservation, th• record is cl~ar that those speci!ic~lands were 
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to be treated ·dit!•rantly than the balance of the rasartation. 
(In fact, it is clear that the sacr•tary of t.b.e Int~rior treated 
the Red .Lak• ceded lands and the four townships a• exception• to 
the general rule, and the judicial decisions have confirmed that 
different treatment.. s.u,, H,R. u. Doc. No. 247 at l.~. >.-..... : ....... 
In •hort, the circumatanc•• ot the Kill• tac:a a .. ervaticn'da net 
parallel aither the Red Lak• caded area or the four town••its 
ceded at White Earth. There ia ·no claar evidenca t:.'lat c:c.n9resa 
intended ta raduca the boundarias. Given the judicial standar~s 
governing analy•i• of bow,dl&~y isauas, we ara ot th• opinion that 
tb• Mille Lac• Reservation boundari•• encompass th1 territory ' 
deecribed in the 'I':t:eaty ot 11!~. .. 

Sincerely yours, 

Mark A. Andaraon 
ror tha Pield Solicitor 


